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The National Association Cif Broadcasters ("NAB") 1

hereby files its response to many elf the comments elicited by the

Commission's Notice of Proposed Rule Making2 in the above-

referenced proceeding. Our comments today underscore NAB's

position on a matter of growing urgency for the FCC and its

licensees.

I. INTRODUCTION

As emphasized in NAB's initial comments in this

proceeding,3 we consistently have urged the Commission to

exercise its broad authority to preempt state and local

1 NAB is a nonprofit, incorporated association of radio and
television broadcast stations and networks. NAB serves and
represents America's radio and television stations and major
broadcast networks.

2 See Notice of Proposed Rule Making ("Notice") in IB Docket
No. 95-59, 10 FCC Rcd 6982 (1995)

See Comments of NAB in IB Docket No. 95-59, filed July 14,
1995.
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regulation of communications facility siting and use when that

regulation inappropriately and unjustifiably restricts interstate

communication. These past NAB recommendations and requests have

taken the form of pet,itions and various comments filed in

Commission proceedings. 4

As it relates to the matters at issue in the instant

proceeding, we point to NAB's July 12, 1993, comments, In

response to the Commission's Public Notice of May 18, 1993. 5 In

this Public Notice, the FCC sought public comments on the

decision of the U.S. Court of Appeals for the Second Circuit In

Deerfield, N.Y. v. Federal Communications Commission,6 and on

the petitions for declaratory ruling filed by Hughes Network

Systems, Inc. and the Satellite Broadcasting and Communications

Association. In response to this Public Notice, NAB filed

lengthy comments in support of a more vigorous preemption policy

vis-a-vis non-federal restrictions on the siting of not only

receive-only earth stations but also broadcast and other non-

4 See~ NAB Petition for Declaratory Ruling, filed March
17, 1986; Comments of NAB (DA 91-145), filed March 15, 1991;
NAB's participation in the Petition for Rule Making of the
Electromagnetic Energy Association, filed December 22, 1994; NAB
Comments in Support of Cellular Telecommunications Industry
Association Petition for Rule Making :RM-8577), filed December
22, 1994.

5 Public Notice, 45-DSS-MISC-Y3 (Report No. DS-1311), May
18, 1993.

'i 992 F. 2d 420 (2nd Cir. 1993
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broadcast communications antennas.? Last month, in response to

the Commission's Notice in the instant proceeding, NAB again

requested FCC adoption of a judicially-acceptable preemption

policy addressing non-federal restrictions on the siting of

receive-only earth stations and other communications facilities

as well. 8

II. NAB ENCOURAGES THE COMMISSION TO ADOPT AN EFFECTIVE AND
GENERAL PREEMPTION POLICY FOR SPECTRUM-USING COMMUNICATIONS
FACILITIES.

Many of those filing initial comments in this

proceeding have taken a view similar to that of NAB: that while

adoption of the Commission's receive-only earth station

preemption proposals is justified, the agency promptly should

initiate proceedings looking toward a more "global" approach to

federal preemption-- one not limited to receive-only earth

stations.') NAB again joins these parties in support of the

adoption of FCC policies and rules that will preempt those state

and local regulations and procedures which unnecessarily burden

7 Comments of the NAB, 45-DSS MISC-93, filed July 12, 1993,
supra, note 5.

In its proposed revisions to the receive-only earth
station preemption policy rejected by the Deerfield court, the
Commission wisely has decided to remove the "exhaustion" and
lIdifferentiation" aspects of its policy. NAB had urged these
changes years ago in its comments to the Commission. See
Comments of NAB in Docket 91··14':" filed March 15, 1991.

'J See, ~, Comments of the Association for Maximum Service
Television, Inc. in IB Docket No. 95-59, filed July 14, 1995;
Comments of the Wireless Cable .Association in IB Docket No. 95
59, filed July 14, 1995.
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and restrict the siting of communications technologies and,

thereby, deny the public the full and unfettered enjoyment of

these services.

III. THE COMMISSION SHOULD REJECT LOCAL GOVERNMENTS' OBJECTIONS
TO THE FCC'S EXERCISE OF ITS AUTHORITY TO ENSURE EFFECTIVE
AND WIDESPREAD INTERSTATE COMMUNICATION.

NAB acknowledges local governments' interest in

adopting regulations and other regulatory schemes based on

health, safety and, in some cases, aesthetic concerns. However,

these considerations cannot be allowed to supersede the federal

government's interest in promoting interstate commerce and

interstate communications. While community officials may be

lIacutely aware of the need to make reasonable accommodations for

satellite dish reception,1I 10 the potential clearly exists for

unreasonable regulation of these and:)ther communications

services at the local level. Indeed. such regulation is real, as

has been documented in the instant proceeding and in the several

other submissions to which we have referred, supra. Moreover,

these non-federal regulations unjustifiably impede interstate

communication, all frustrating the Commission's lawful

objectives.

As observed by one commenter, II [A]n 'aesthetic'

objection can be nothing more than a sad grab for power." ll By

10 Comments of City of Muskegon, Michigan, at 1.

Comments of Victoria Lague at 1.



5

preempting regulations based on strained aesthetic theories or

other considerations which are not founded on significant and

justifiable local concerns, the Commission better will ensure

that its own statutorily-based policies and responsibilities are

not frustrated by local authorities acting to "un-license"

FCC-licensed facilities.

IV. CONCLUSION

NAB supports adoption of a responsible federal

preemption policy for receive-only earth stations -- one which

would lay the foundation for more broad exercise of the

Commission's preemption authority. However, the time now has

arrived for the FCC to initiate such larger proceedings that more

generally will apply to electronic communications operations.

As observed by the FCC Chairman himself, "there is no

reason to have a distinction [as would involve federal

preemption] between one kind of airwave--based business and

another airwave-based business." lc NAB urges the Commission to

confront these critically-important preemption issues as the

agency and several affected industries look to the growth of

their current operations and their evolution in the age of

digital technology -- all of which will demand new transmission

12 See Remarks of FCC Chairman Reed E. Hundt, at the "FCC
Chairman'S Breakfast n at NAB '95, April 11, 1995, described in
NAB's Comments in IB Docket No. 9[:;-59. filed ,July 14,1995, at 5.
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sites to provide reliable and, In the case of over-the-air

broadcasting, universal service to the public.

Respectfully submitted,

NATIONAL ASSOCIATION OF BROADCASTERS
1771 N Street, NW
Washington, DC 20036
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Executive Vice President and
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